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Introduction 

 Taxation serves as a revenue source for the state but can also serve as a vehicle for public 

policy. Ease of administrability and enforcement are important factors to consider when drafting 

any taxation scheme: tax can only be the driving force for public policy if it is effectively 

enforced, and effective enforcement will only result from systems that are set up in ways that are 

feasibly administrable.  As California prepares for the possibility of legalizing cannabis in 2016, 

creating a tax and regulatory structure that is easy to administer and enforce are critical. The goal 

should be to bring the cannabis market out of the shadows of the black market and into a legal 

market. To do so, tax and regulatory compliance should be simple to execute and formulated in a 

way that makes compliance desirable to market participants.  

 This paper aims to help decision makers in California and elsewhere understand various 

approaches for taxing marijuana/cannabis and generating revenue from a legal market. One 

possible goal of any of the proposed tax structures is a tax & revenue scheme that pays for 

legalization fees in the state and/or is shared with localities like Colorado.1 To achieve this goal 

the tax scheme chosen must be tailored to the nuances of cannabis production, use, and sale, as 

well as similar to current taxation models for ease of administrability and to lessen the initial 

regulation cost to the state.  

Section I reviews the bases for taxing cannabis. Section II offers lessons learned from 

regulating and taxing alcohol and tobacco. Section III explains the various tax schemes currently 

in use in California and analyzes how each model could apply to legal cannabis taxation. Section 

III also flags a few issues that are pervasive in any tax structure to be considered in designing the 

best taxation structure for California cannabis as well as other jurisdictions.  

 

I.  Bases for Taxing Cannabis 

A. General Overview 

 There are various bases by which cannabis can be taxed. It can be taxed by weight, 

potency, price, or square footage. The tax can be imposed on growers, processors, retailers, 

consumers, or some combination of these. Each of these combined, however, has different 
                                                
1 In Colorado, localities allowing marijuana sales get 15 percent of a 10 percent retail tax (Colorado 
Revised Statutes § 39-28.8-203, 2014).  
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degrees of efficacy. This is a brief overview of the bases for taxing cannabis; later sections will 

discuss how some of these bases apply to other tax models and can translate to the taxation of 

cannabis.  

1. Weight 

 A weight-based tax is easy to administer. It can be collected at numerous points of 

transfer and/or sale. Compliance can be met through the use of simple kitchen scales, which are 

widely available and cost effective.2 Moreover, public agents can verify reported weights 

through systematic or random inspections.3  It also has the distinct feature of bringing in a steady 

amount of revenue since it isn’t determined by market price.4  

 The difficulty of a weight-based tax is in the details. For instance, the weight of each 

marijuana plant changes over time due to drying and trimming and weight changes aren’t exact 

among plants.5 This requires timelines to be established for when marijuana plants should be 

weighed and the timelines may not coincide with the initial objectives (i.e., ease of 

administration and enforceability) of taxing the product.  

 Another drawback to a weight-based tax is the risk that it will incentivize production of 

higher potency products. A viable solution to this drawback is to tax different parts of the plant at 

different rates to account for the differences in potency.6  

2. Potency  

A potency-based tax is a viable but not currently very feasible or cost-effective 

mechanism for taxing cannabis. Potency could be measured by the amount of THC, CBD, or 

THC:CBD ratio.7 It can be used to shape usage patterns and implicitly impose limits or 

restrictions on how marijuana can be consumed.8 However, the difficulties and inaccuracies in 

current technology for testing potency pose an immediate obstacle to the feasibility of such a tax.  

                                                
2 http://newrevenue.org/2015/05/06/how-colorados-weight-base-works/ 
3 Id. 
4 http://newrevenue.org/2015/04/28/weight-base-arbitrary/ 
5 Caulkins, Jonathan P., Beau Kilmer, Mark A. R. Kleiman, Robert J. MacCoun, Gregory Midgette, Pat 
Oglesby, Rosalie Liccardo Pacula and Peter H. Reuter. Considering Marijuana Legalization: Insights for 
Vermont and Other Jurisdictions. Page 77. Santa Monica, CA: RAND Corporation, 2015. 
http://www.rand.org/pubs/research_reports/RR864. 
6 http://newrevenue.org/2015/04/28/weight-base-arbitrary/ 
7 Id. at 109. 
8 Transform.org. How to Regulate Cannabis. Page 115. 2014. 
http://www.tdpf.org.uk/resources/publications/how-regulate-cannabis-practical-guide 
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 A  potency-based tax would necessarily depend on a testing mechanism. A wholly 

privatized testing mechanism presents the risk of such facilities succumbing to financial 

incentives to manipulate the tests for payoffs. Plus, even a single marijuana plant can have 

inconsistent potency throughout.9 This threatens the new legal market with corruption. 

Moreover, as long as cannabis is federally illegal, the U.S. constitution prohibits the state of 

California from participating directly in the cannabis industry, i.e., the state cannot set up its own 

testing facility for the retail market. Given the lack of reliable testing technology and 

infrastructure, the prudent thing is to avoid heavy reliance on such technology. Overall, the cost 

of administering and enforcing a potency-based tax on cannabis is too high.  

3. Price 

 A cannabis tax based on price is a seemingly easy base for taxing cannabis but that 

depends on the market structure. Price-based taxes are difficult to administer unless they are 

integrated in a non-vertically integrated system. Price-based taxes depend on the existence of a 

real price, which typically gets established through arm’s-length sales between unrelated parties, 

a feature that is not present in vertically integrated systems.10 Price-based taxes are also easier to 

evade than some other alternatives. Bundling and other purchase deals make it easy for retailers 

to evade such a tax. There is also the risk that cannabis prices will drop as cannabis moves into 

the legal sphere, thus reducing the amount of tax revenue.11 This could compromise our ability to 

administer and enforce cannabis regulations if tax revenues cannot support the costs of 

overseeing the system.  

 

 

 

 

                                                
9 Id. at 109. 
10 Caulkins, Jonathan P., Beau Kilmer, Mark A. R. Kleiman, Robert J. MacCoun, Gregory Midgette, Pat 
Oglesby, Rosalie Liccardo Pacula and Peter H. Reuter. Considering Marijuana Legalization: Insights for 
Vermont and Other Jurisdictions. Page 79. Santa Monica, CA: RAND Corporation, 2015. 
http://www.rand.org/pubs/research_reports/RR864. 
11 Caulkins, Jonathan P., Beau Kilmer, Mark A. R. Kleiman, Robert J. MacCoun, Gregory Midgette, Pat 
Oglesby, Rosalie Liccardo Pacula and Peter H. Reuter. Considering Marijuana Legalization: Insights for 
Vermont and Other Jurisdictions. Page 56. Santa Monica, CA: RAND Corporation, 2015. 
http://www.rand.org/pubs/research_reports/RR864. 
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4. Square Footage 

 A cannabis tax based on square footage is moderately difficult to set up but its 

administration overlaps with regulatory oversight.12 Decisions about what square footage to 

count and whether to collect annually or per plant cycle would be required. One distinct 

advantage a square footage basis has over others is the opportunity to collect the tax up front, 

thus providing initial funds to support the rollout of the legalized cannabis system.13 The nature 

of implementing a square footage tax is both a strength and a weakness.  A square footage tax 

requires administrative agents on the ground to identify the size of each grow, which is a strength 

because it is nearly impossible to evade but also a drawback given the high cost associated with 

such an intimate system. Similar to weight-based taxes, square footage-based taxes offer the 

option to set different rates based on cultivation type. For example, a tiered tax schedule could be 

established with indoor grows being taxed at the highest rate, traditional outdoor grows at a 

moderate rate, and greenhouse grows at the lowest rate. Such a system would meet multiple 

objectives. The tax would generate revenue but would also nudge production toward 

environmentally sustainable grow sites. A square footage tax is limited, however, in its ability to 

also offset social externalities. Unlike a bud/trim weight-based or potency-based tax, it doesn’t 

differentiate between types of cannabis products. Thus, it is likely best to be used as one of 

multiple facets of a cannabis tax structure.  

 

B. Updates Based on New Perspectives 

 Fortunately, California can learn from states that have already implemented various 

forms of legalized cannabis systems. Colorado legalized recreational (adult-use) cannabis in 

2012, with the first sales in 2013. While the rollout of the new market brought a stream of new 

revenues to the state, not every aspect of taxation and regulation went seamlessly. Colorado 

based its tax on price but experienced the difficulty of creating an “average market rate” for 

product grown, processed and sold by the same party. The price-based tax also created the 

incentive for retailers to bundle non-cannabis purchases with cannabis ones to avoid the cannabis 

retail tax. While experts can only speculate about this occurrence based on sales reports, it is a 

                                                
12 Id. at 84-85. 
13 Id.  
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very real drawback to the price-based tax.14  Recently, Colorado abandoned the price-based tax 

and moved to a weight-based tax.15 Instead of levying the excise tax of 15% based on an 

imaginary price, Colorado’s excise tax is operationalized as a flat rate per pound and plant, with 

rates categorized by flower (bud), trim and immature plants.16  

 Oregon and Alaska also legalized recreational cannabis in 2014 and both chose to 

implement weight-based taxes. Oregon’s excise tax is imposed on wholesale producers and the 

rate is based on what is produced, i.e., flower, leaves, or immature plants.17 It is measured on a 

per ounce basis. Alaska’s Proposition 2, which legalized recreational cannabis, set a flat rate of 

$50 per ounce.18 

 

II.  Lessons Learned From Alcohol and Tobacco 

A. Alcohol Taxes and Licensing 

 Article XX section 22 of the California Constitution gives the Department of Alcohol 

Beverage Control (ABC) the exclusive “right and power to license and regulate the manufacture, 

sale, purchase, possession and transportation of alcoholic beverages within the State, and…shall 

have the exclusive right and power to regulate the importation into and exportation from the 

State, of alcoholic beverages…” The ABC manages administration and enforcement of alcohol 

beverage regulations. The role of the BOE is to assess and collect excise taxes as are or may be 

imposed.19  

1. Types of Taxes 

 California levies an excise tax, known as the Alcoholic Beverage Tax on the sale, 

distribution and importation of alcoholic beverages. It is a weight-based tax measured per gallon, 

with the rate varying by type of alcoholic beverage. Manufacturers, wine growers and importers 

must pay the excise tax on beer and wine, while wholesalers must pay the tax on distilled spirits 

sold in the state.20 Credits are permitted for beer or wine exported out of state and for BOE-

                                                
14 http://newrevenue.org/2014/07/18/bundling-to-beat-colorado-marijuana-tax/ 
15 https://www.colorado.gov/pacific/sites/default/files/AverageMarketRate.pdf 
16 Id. at 2. 
17 http://www.oregon.gov/olcc/marijuana/Pages/Frequently-Asked-Questions.aspx#Taxes 
18 http://regulatemarijuanainalaska.org/full-initiative-text/; Alaska is still in the rule making process so it 
may adjust this flat rate to reflect product type. 
19 Cal Const, Art. XX § 22. 
20 http://www.boe.ca.gov/pdf/pub92.pdf 
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approved destruction of spoiled beer or wine.21 Table 1.0 lists the current tax rates for each 

alcoholic beverage.  

Table 1.0 

Beverage Type Rate (per gallon) 

Distilled Spirits (over 100 proof) $6.60 

Distilled Spirits (100 proof or less) $3.30 

Champagne and Sparkling Wine $0.30 

Sparkling Hard Cider $0.20 

Wine $0.20 

Beer $0.20 

 

2. Types of Licenses 

 The California Department of Alcohol Beverage Control (ABC) has implemented a 

multi-faceted licensing system that provides different levels of liquor licenses based on type.22 

The purpose of these numerous types of licenses is to accommodate the many settings in which 

alcohol is consumed while also keeping different types of establishments distinct (i.e., bona fide 

nightclub versus public eatery).23 On a quarterly basis, the ABC reports all license holders and 

license statuses to the BOE, which is then responsible for collecting the taxes owed for alcoholic 

beverages.24  

 The ABC has determined limits to the number of permitted licenses of each type. The 

limitations are in the interest of social and moral welfare and are based on the number of 

inhabitants in each county.25 For example, each county is permitted to have up to one on-sale 

general license (i.e., retail license for on-site consumption) for every 2,000 inhabitants.26

 Enforcement of the tax and regulatory system for alcoholic beverages is paid for through 

                                                
21 http://www.boe.ca.gov/sptaxprog/alcoholfaq.htm 
22 Cal Bus & Prof Code § 23320 (West); See also Cal Bus & Prof Code §§ 24040-24051 
23 Cal Bus & Prof Code § 23320(a) (West); See also Harris v. Alcoholic Beverage Control Appeals Board 
(1962) 201 Cal.App.2d 567. 
24 Cal Bus & Prof Code § 23058 (West). 
25 Cal Bus & Prof Code § 23815 (West). 
26 Cal Bus & Prof Code § 23816 (West); For limitations on other license types see Cal Bus & Prof Code 
§§23817-21381.10 (West). 
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the licensing fees and excise taxes.27 Revenues from the excise tax are distributed to the Alcohol 

Beverage Control Fund and are withdrawn for use by the State’s General Fund or used to pay 

refunds under this program.28  

3. Lessons Learned From Prohibition 

 During the early 1930s many believed that alcohol regulation was impossible. The illicit 

market was believed to be too financially strong and the participation in the black market was too 

ingrained in American life. To the disappointment of many prohibitionist sympathizers, repeal of 

federal prohibition and alcohol regulation worked.29 When prohibition was being repealed, 

regulators were advised that the moral and social woes associated with alcohol could not be 

solved through regulation. They were warned that moral and social woes would need to be 

solved through other government and/or private agencies “as part of broader educational and 

health efforts.”30 Regulators listened and implemented a multi-faceted system with limited public 

drinking venues, licensed vendors to sell to individuals for private use, and local control was 

permitted to determine rules about time and manner of use. The multi-faceted system is said to 

have been successful because it redirected the focus away from the moral woes associated with 

drinking towards a publicly conscious user market.31 

 Since the repeal of prohibition the alcohol model has used tax to generate revenue. 

Efforts to reduce the harms associated with alcohol consumption have largely been pursued 

through policy and regulatory regimes.32 For example, the Federal Alcohol Traffic Safety Act of 

1983 encouraged and subsequently led states to increase the penalties for DUI. And, the Federal 

Uniform Drinking Age Act of 1984 set the minimum legal drinking age (MLDA) at 21 years of 

age.  

 

 

                                                
27 Cal Bus & Prof Code § 25761(d) (West). 
28 http://www.boe.ca.gov/pdf/pub92.pdf 
29 http://www.cedro-uva.org/lib/levine.alcohol.html 
30 http://www.cedro-uva.org/lib/levine.alcohol.html 
31  Id. 
32 http://pubs.niaaa.nih.gov/publications/arh26-1/22-34.htm 
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B. The Alcohol Model as Applied to Cannabis 

1. Other States 

 Alaska, Washington and Oregon recently legalized cannabis for recreational use, and 

chose to regulate it like alcohol. Each levies various excise taxes on cannabis products and 

delegate administration and enforcement to the liquor control boards of their respective states. 

Colorado also legalized cannabis for recreational use and chose to tax and regulate it similar to 

alcohol but delegated administration and enforcement to a newly created enforcement division 

specific to cannabis within the Department of Revenue.  

2. On-Site Consumption: The Missing Component 

 While states have passed recreational cannabis laws and have purported to tax and 

regulate it like alcohol, none have implemented exact replicas of the alcohol beverage scheme. 

To date, no state has gone as far as to permit on-site consumption of cannabis. Alcoholic 

beverages, however, are available in various forms for on-site consumption. Individuals can visit 

local breweries, restaurants, nightclubs, and can even visit the vineyard of their favorite wine to 

enjoy the beverage of their choice.  

 For states that have already implemented legalized systems, the prohibition of on-site 

consumption has created some issues. Legalization created an immediate boom in tourism within 

Colorado. To the tourists’ dismay, their ability to participate in this exciting new legal market 

was stunted. Tourists could purchase cannabis legally but had nowhere to consume it.33  Some 

renters in Colorado and Washington are also negatively affected by this prohibition, as landlords 

can, in their discretion prohibit recreational cannabis use on their properties.34  

 To accommodate the demand for on-site consumption, Colorado businesses have found a 

loophole under an exemption of the Colorado Clean Indoor Air Act.35 Small businesses in the 

form of social clubs, allow members to pay membership and entry fees in order to enjoy access 

to the club. The clubs mostly function on a “bring your own cannabis” status, facilitating 

members’ cannabis use by providing an assortment of paraphernalia, games, and lounge areas 

                                                
33 http://www.forbes.com/sites/julieweed/2015/03/17/book-your-bud-and-breakfast-marijuana-tourism-is-
growing-in-colorado-and-washington/ 
34 Colo. Const. Art. XVIII, Section 16(6)(d); http://slog.thestranger.com/slog/archives/2014/07/08/so-
where-do-i-smoke-all-this-legal-pot-again 
35 C.R.S. 25-14-205. 
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where members can enjoy their cannabis products.36 Such a loophole is not necessarily available 

to other states. For example, Washington state’s Clean Indoor Air Act is more restrictive and 

only allows very limited exemptions.37  

 

C. The Alcohol Model as Applied to California Cannabis  

While there is a lot we do not know about the cannabis market, we do know that it shares 

many features with the alcohol market. Like alcohol, the cannabis market is made up of a vibrant 

mix of product types and features various niche users. Users can choose from a myriad of 

products, and often, users also have a variety of choices for how to consume their products. 

Cannabis users can smoke bud/trim, either singularly or with concentrates or dabs added to 

enhance their experience. Consumers can directly smoke their product or use vaporizers 

(typically a more expensive module). Cannabis can also be ingested via edibles. Colorado’s 

experience taught us that there is a large demand for edibles within a legalized market.38 There 

are also cannabis infused products like muscle rubs, oils, etc. that are usually associated with 

medicinal use. However, demand for these infused products is already expanding beyond 

medicinal users; there are reports of cannabis infused products being used in massage spas in 

Colorado.39  Thus, to capture the wide scope of the market (current and potential) California’s 

cannabis model should allow for a variety of different products to be produced and sold.  

 California will have to consider whether to include on-site consumption in its legalized 

market.40 While it seems too difficult to implement, it may be worth the trouble. First, California 

has the largest tourism industry in the nation.41 It is reasonably foreseeable that California will 

face similar issues as Colorado and Washington if the legalized system does not permit on-site 

consumption in any form. Second, on-site consumption can reduce over-consumption by 
                                                
36http://www.forbes.com/sites/jacobsullum/2014/03/11/colorado-couple-to-open-first-officially-approved-
cannabis-club/ 
37 http://www.granthealth.org/_content/Smoking/RobMcK901.pdf 
38 http://www.denverpost.com/potanniversary/ci_27174833/pot-edibles-were-big-surprise-first-year-
recreational 
39 http://www.denverpost.com/marijuana/ci_25974338/thc-infused-lotion-takes-massage-next-level 
40 For more information on the issues and solutions surrounding on-site consumption in California see 
Phil Brody’s blog series at: Druglawandpolicy.wordpress.com; See generally: 
https://druglawandpolicy.wordpress.com/2015/03/13/lets-go-to-the-cannabar-on-site-cannabis-
consumption-in-california/ 
41 http://www.calchamber.com/GovernmentRelations/IssueReports/Documents/2015-Reports/Tourism-
2015.pdf 
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encouraging users to consume in a more controlled setting, limit access to minors, and can 

greatly increase tax revenues. Third, on-site consumption will generate more revenue. Similar to 

alcohol, cannabis consumers opting for on-site consumption will be subject to any use tax levied 

on cannabis, but also the CA state sales tax (7.5%). On-site consumption offers California an 

opportunity to obtain unprecedented amounts of additional revenue while also creating 

opportunities for new policies to be implemented to reduce social harms. Lastly, California’s 

anti-smoking laws have similar loopholes like Colorado, which could be interpreted to allow on-

site consumption under limited circumstances.42 

 Overall, the alcohol model has a lot of desirable features for the cannabis model to adopt. 

A multi-faceted licensing and taxation scheme will be effective in capturing the diverse market 

while also allowing the market to adjust according to demand. Like alcohol, cannabis should be 

taxed for revenue while public policy considerations could be the driving force that shapes the 

licensing fee structure and regulations for cannabis use.  

 

D.  Tobacco   

1. Tobacco Taxes and Licensing 

In California, cigarettes are subject to the cigarette tax and the cigarette and tobacco 

products surtaxes.43 Cigarette distributors pay the tax and surtax to the State of California by 

purchasing cigarette tax stamps. Distributors must attach a stamp to each package of cigarettes 

before distributing it. Distributors receive a purchase discount to help offset the costs of applying 

the stamps. Distributors may include the cost of the stamps in the amounts they charge their 

customers.44  

 Any person engaging in the sale of cigarettes or tobacco products as a distributor must 

obtain a license for each place of business at which he or she distributes cigarettes or tobacco 

products and must file with the State Board of Equalization a surety bond or other security as 

provided by the law. Unlicensed distributors are required to register with the board. Any person 

engaging in the sale of cigarettes as a wholesaler must obtain a license for each place of business 

at which he or she engages in the business of selling cigarettes as a wholesaler. No fee or bond is 

                                                
42 http://www.no-smoke.org/goingsmokefree.php?id=127 
43 http://www.boe.ca.gov/sptaxprog/cig_n_tob_prod_tax.htm  
44 http://www.boe.ca.gov/pdf/pub93.pdf  
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required for the issuance of a wholesaler's license.45 (See Table 2.0 Cigarette and Tobacco 

License Fees.46 

 

Table 2.0                                  Cigarette and Tobacco License Fees  

License Types  Fees 2008-2014 

Retailer  $100 per location (one time fee)  

Retail License and Reinstatement Fee  $100 per location  

Wholesaler/Distributor $1,000 per location (annually)  

Manufacturer/Importer of cigarettes Market Share based on Revenue and 

Taxation Code §22979.2(c) 

Manufacturer/Importer of chewing tobacco or 

snuff  

$10,000 (one time fee)  

Manufacturer/Importer of all other tobacco 

products excluding chewing tobacco and snuff  

$2,000 (one time fee)  

 

 

2. Nature and Rate of Tax 

A cigarette tax is imposed upon distributors of cigarettes for the distribution of each 

cigarette at the rate of six mills ($0.006). Under Proposition 99, a Cigarette and Tobacco 

Products Surtax is imposed upon distributors of cigarettes at the rate of twelve and one-half mills 

($0.0125) for each cigarette distributed and a tax is imposed upon distributors of tobacco 

products, based on the wholesale cost of the products, at a rate determined annually.47 Under 

Proposition 10, another surtax was imposed upon distributors of cigarettes at the rate of twenty-

five mills ($0.025) for each cigarette distributed, and an additional surtax was imposed upon 

                                                
45 http://www.boe.ca.gov/lawguides/business/current/btlg/vol3/ctptl/ctptl-analysis.html  
46 http://www.boe.ca.gov/sptaxprog/tax_rates_stfd.htm#5  
47 http://www.boe.ca.gov/lawguides/business/current/btlg/vol3/ctptl/ctptl-analysis.html  
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distributors of tobacco products, based on the wholesale cost of the products, at a rate determined 

annually.48 (See Table 3.0 Cigarette and Tobacco Products Tax.49) The role of the BOE is to 

assess and collect excise taxes as are or may be imposed.   

 

Table 3.0  Cigarette and Tobacco Products Tax  

Effective Date  Cigarettes  Other Tobacco Products  

July 1, 2015 $0.0435/cigarette ($0.087/pack of 20s) 28.13% of wholesale cost  

July 1, 2014 $0.0435/cigarette ($0.087/pack of 20s) 28.95% of wholesale cost  

July 1, 2013 $0.0435/cigarette ($0.087/pack of 20s) 29.82% of wholesale cost  

July 1, 2012 $0.0435/cigarette ($0.087/pack of 20s) 30.68% of wholesale cost  

July 1, 2011 $0.0435/cigarette ($0.087/pack of 20s) 31.73% of wholesale cost  

July 1, 2010  $0.0435/cigarette ($0.087/pack of 20s) 33.02% of wholesale cost  

 

3. Tax Stamp 

The tax stamp program began as a means to combat tax evasion and to reduce 

counterfeiting, and has been revised and updated numerous times.50 Each update and revision to 

the tax stamp program has implemented newer technologies to make the tax stamp more 

counterfeit resilient. In July of 2010, “a multi-year contract for encrypted cigarette tax stamps 

was awarded to SICPA Product Security, LLC, by the Department of General Services.51  

The tax on the distribution of cigarettes is paid by distributors through the use of stamps 

or meter impressions. Stamps and meter register settings are sold throughout the state by the 

State Board of Equalization. Licensed cigarette distributors are allowed a discount of 0.85 

percent of the value of stamps or meter impressions at the time of purchase of the tax indicia. A 

tax stamp or meter impression of the proper denomination must be affixed to each package of 

cigarettes before it is distributed.52 Provision is made for refund or credit for unused stamps or 

                                                
48 Id. 
49 http://www.boe.ca.gov/sptaxprog/tax_rates_stfd.htm#5  
50 https://www.boe.ca.gov/sptaxprog/spactssb1701.htm 
51  https://www.boe.ca.gov/info/fact_sheets/cig_tax_stamp.htm 
52 http://www.boe.ca.gov/pdf/pub63.pdf  
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meter register settings.53The tax on the distribution of tobacco products is paid by distributors by 

their filing monthly returns with the Board.54 It is against the law to place a California cigarette 

tax stamp on any cigarette package unless the manufacturer and brand family are listed in the 

California Tobacco Directory located on the Office of the Attorney General’s website.55 

Probably the most important feature of the stamp is that it helps track cigarettes and tobacco 

products in the state.  

E. As Applied to Cannabis in California  

 

  Cigarettes and cannabis are similar in that both products are vulnerable and susceptible 

to multiple levels of diversion and tax evasion. The products also get consumed in the same way; 

smoking the flower and the oil (excluding cannabis edibles). It is logical to think that cannabis 

could be taxed using the exact same system as cigarettes, especially the tax stamp.  

 Cannabis may be a better fit for the tax stamp than cigarettes. Unlike cigarettes, the fear 

that a high tax on cannabis will increase tax evasion is false. According to Pat Oglesby of New 

Revenue,56 people may not pay $5 per ounce extra (for example $120/ounce increased to 

$125/ounce)  for tax-paid cigarettes.57 This is because virtually all the evasion of tobacco taxes in 

the developed world involves tax-paid product crossing jurisdictional borders.58 Meaning, both, 

the legal product and the illegal product, have a tax stamp (having borne tax payment 

somewhere) and come “hermetically sealed in a recognizable branded package, designed by a 

deep-pocketed manufacturer to prevent counterfeiting.”59   

 According to Pat Oglesby, “for cannabis, there is no analogy to the pack of  Lucky 

Strikes bought in North Carolina and trucked to Canada — not yet, anyway.”60(There are no tax 

                                                
53 http://www.boe.ca.gov/lawguides/business/current/btlg/vol3/ctptl/ctptl-analysis.html  
54 http://www.boe.ca.gov/pdf/pub63.pdf  
55 www.oag.ca.gov/tobacco/directory  
56 http://newrevenue.org/pat-oglesby-cv-2/  
57 http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403  
58  http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403 
59 http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403  
60 http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403  
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stamped and certified big name  “trustworthy” cannabis brands.) The analogy between cigarette 

tax evasion and cannabis tax evasion is a false analogy hindering the debate.61  Tax evasion will 

be a huge problem for cannabis, and it may be an intractable problem, but this problem won’t 

involve branded, tax-paid product at first.62 This is because cannabis cheaters have only two 

options for tax evasion:  

1. One way for illegal distributors to charge close to the legal marijuana price is to 

counterfeit the package (create a fake tax stamp and affix it to a legal package) 

and fool the customer.63 But counterfeiting is very expensive.  Maybe a good 

counterfeit could sell for the legally taxed price of $125/ounce of cannabis , but 

much of the counterfeiter’s gross income would be spent on the expense of 

counterfeiting.64 

2. The second option would be to sell the loose, unbranded cannabis (no label and 

no tax stamp), . However, if regulations work, loose product will not be any 

cheaper than it is today. Therefore, unless legal prices of cannabis skyrocket post-

legalization, why would anyone buy loose product for $120/ounce, when branded, 

certified (tax stamped), legal product is available for $125/ounce Another point to 

consider is whether or not criminals will accept a low price for cannabis when the 

activity of selling cannabis without a stamp is still a crime.65  

                                                
61 “Evasion of cigarettes taxes in the developed world is a circumscribed problem. It typically involves 
cigarettes that have incurred tax somewhere and that were legal through all but the last steps of the supply 
chain. A typical transaction involves a pack of cigarettes bought legally and taxed in a low-tax tobacco-
producing state and resold illegally without further tax in a high-tax jurisdiction like New York City. 
Those cigarettes were cost-effectively manufactured by an identifiable, deep-pocketed corporation that 
tested them for quality — on which its reputation depends. They bore federal tax and the tax of some state 
(or maybe tax of some country). They are in a recognizable branded package, designed by the 
manufacturer to prevent counterfeiting. Customers know what they are getting. Analogous jurisdiction-
shifting evasion for marijuana will not appear until at least two jurisdictions legalize it. Then bootleggers 
will be interested in transporting tax-paid marijuana from a low-tax state to a high-tax state.” See 
https://newtax.files.wordpress.com/2012/10/gangs-ganjapreneurs-or-government-marijuana-revenue-up-
for-grabs.pdf (footnote 58)  
62 http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403 
63 Id.  
64 Id.  
65 http://newrevenue.org/2012/12/06/how-marijuana-taxes-are-not-like-cigarette-taxes-yet/#more-1403  
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Each state that has legalized recreational cannabis coupled the legalization with a 

tracking system similar to the cigarette tax stamp. However, to date, the cannabis tracking 

systems have not been included in the tax scheme, but rather have been rolled into the licensing 

and fee portion of regulation. Colorado’s Marijuana Enforcement Division within the 

Department of Revenue deployed the “metric system” in 2012.66  The system tracks cannabis 

from seed-to-sale using radio frequency identification (RFID). Businesses must purchase the 

non-reusable tags and place them on all their cannabis product (a cause for complaint by some 

industry participants).67 Many medical dispensaries were already using MITS (an internal 

inventory tracking system) that has not been synthesized with the RFID system. State officials  

recognized the inefficiency the two separate systems create for businesses but have taken the 

stance that businesses may choose to continue using MITS for their own internal tracking but 

RFID is the required statewide system. Despite the challenges the tracking system has caused, 

industry participants recognize that the system brings legitimacy and transparency to the 

legalized market, thus, most participants are receptive and complying with the system.68 

Washington has a similar tracking system to Colorado, but uses barcodes to track 

product.69 It is predicted that Oregon will use a mix of barcode and RFID systems to track its 

cannabis from seed-to-sale.70 The issue is still being decided and largely centers around the 

difference in cost to the state. For California, the tax stamp provider, SICPA, that is already 

contracted to facilitate the cigarette tax stamp, may be able to seamlessly apply that system to a 

cannabis counterpart. If not, it seems reasonable that California will be able to adopt any of the 

systems being utilized in her sister states’ cannabis markets. While these systems are not 

flawless, they are improving quickly and are setting the legalized cannabis markets apart by 

proactively establishing systems to prevent counterfeiting and tax evasion. 

 

                                                
66 http://www.metrc.com/ 
67 http://mashable.com/2014/02/11/marijuana-rfid-tracking/ 
68 http://mashable.com/2014/02/11/marijuana-rfid-tracking/ 
69 https://biotrackthc.com/state/washington 
70 http://www.wallowacountychieftain.com/wcc/capital-bureau/20150614/oregon-pot-tracking-system-
will-use-rfid-technology 
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III. Existing California Tax Models as Options for Cannabis Taxation  

Each state has unique tax structures for legalized cannabis and other industries. In 

California, most of the taxes are collected and distributed by the Board of Equalization (BOE).71 

This paper assumes there will be a cannabis enforcement division created within the BOE similar 

to the Marijuana Enforcement Division within Colorado’s Department of Revenue or that the 

BOE will have exclusive control over cannabis administration and enforcement similar to that of  

the Washington State Liquor Control Board.72 The BOE is familiar with and currently running 

the following taxation schemes. This section will analyze the current fuel, agriculture, and timber 

tax systems and determine how each could provide a model for cannabis taxation.  

 

Fuel Taxes 

A.  Types of Fuel Tax 

California structures all gasoline taxes by weight on a per gallon basis. Numerous types 

of taxes apply to gasoline based on the type of fuel used and use of each type of fuel. The 

different taxes include the Aircraft Jet Fuel Tax, Diesel Fuel Tax, Motor Vehicle Fuel Tax 

(Operative on or after January 1, 2002), and Use Fuel Tax.73 Purchases of fuel are also subject to 

state sales and local sales taxes. The current state sales tax rates by fuel type are: 2.25% for 

motor vehicle fuels, 9.25% for diesel fuel, with a reduced rate of 2% for qualified agricultural 

use of diesel, and 7.50% for Aircraft Jet Fuel.74  Additionally, wholesalers and suppliers of 

Aircraft Jet Fuel, Diesel Fuel, and Motor Vehicle Fuel are required to collect a prepayment of a 

portion of the sales tax when they remove fuel at the terminal rack, enter the fuel into California, 

                                                
71 The California BOE administers 34 separate tax and fee programs, 32 of which are revenue generating. 
Currently, these programs are concentrated in five general areas: • Property Taxes, • Sales and Use Taxes, 
• Excise Taxes, • Fuel Taxes, and • Environmental Fees. Revenues from BOE-administered programs 
support hundreds of state and local government programs and services including schools and colleges, 
hospitals and health care services, criminal justice, correctional and social welfare programs, law 
enforcement, consumer services, natural resources management, and transportation and housing 
programs. http://www.boe.ca.gov/pdf/pub306a.pdf  
72https://www.colorado.gov/pacific/enforcement/marijuanaenforcement; 
http://liq.wa.gov/marijuana/fact_sheet; see also“Cannabis Compliance Pilot Project” of the BOE 
http://www.utsandiego.com/news/2015/may/25/cannabis-board-equalization-legalization-
taxation/?#article-copy 
73 http://www.boe.ca.gov/sptaxprog/spftdmfuels.htm 
74 http://www.boe.ca.gov/sutax/strf.htm 
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or sell the fuels at any point after removal from the terminal rack.75 These taxes capture 

participants within the market by identifying a wide scope of potential players.76 

The Aircraft Jet Fuel Tax, Diesel Fuel Tax and Motor Vehicle Fuel Tax are state excise 

taxes imposed at specified rates on each gallon of fuel sold, delivered, or entered or removed 

from a facility, refinery, or terminal rack in this state.77 These taxes must be reported to and paid 

to the Board of Equalization by the person who owned the fuel when the taxable event occurs 

(the tax is assessed). Table 4 lists the taxation rates for the various fuel types. 

Table 4  

Fuel Tax Rates By Type 

*Rates are subject to annual adjustment by the BOE 

Type of Fuel State Sales Tax Rate per 

gallon (plus applicable local 

tax)78 

Excise Tax Rate per gallon79 

Aircraft Jet Fuel 7.50% $0.02 

Diesel Fuel  

*Excluding Qualified 

Agricultural Use of Diesel 

9.25% $0.13 

Motor Vehicle Fuel 2.25% $0.30 

 

                                                
75 http://www.boe.ca.gov/formspubs/pub82/ 
76 18 CCR § 1123 imposes the Motor Vehicle Tax on suppliers, which includes, blenders, enterers, 
position holders, refiners, terminal operators, and throughputters. Similar categories exist under the Diesel 
Fuel Tax; see 18 CCR § 1420. 
77 http://www.boe.ca.gov/sptaxprog/aircraft_jet_fuel_faq.htm; 
http://www.boe.ca.gov/sptaxprog/diesel_fuel_faq.htm; 
http://www.boe.ca.gov/sptaxprog/motor_vehicle_fuel_faq.htm 
78 http://www.boe.ca.gov/sutax/strf.htm 
79 http://www.boe.ca.gov/sptaxprog/tax_rates_stfd.htm 
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In addition to the excise tax based on the type of fuel, there is also a tax levied on the use 

of fuel. The Use Fuel Tax is imposed on each gallon of fuel sold and transferred into a fuel tank. 

The vendor “is required to collect and is liable for the amount of the tax on fuel sold and 

delivered into fuel tanks of motor vehicles...the tax is deemed to have been collected at the time 

of the sale irrespective of when payment for the amount of the invoice, including the tax, is 

received by the vendor.”80 The Use Fuel Tax also applies to retail sales of Compressed Natural 

Gas and Liquified Natural Gas. Table 5 lists the rates for each.  

Table 5 

Use Fuel Tax Rates  

Type of Fuel Rate + Measurement 

Diesel and Similar Fuels81 $0.18 per gallon 

Liquefied Petroleum and Liquid Natural 

Gas82 

 

$0.1017 per 6.06 pounds (Diesel gallon 

equivalent) 

Compressed Natural Gas83 $0.0887 per 126.67 cubic feet or 5.66 pounds 

(Gasoline gallon equivalent) measured at 

standard pressure and temperature 

Ethanol and Methanol- containing not more 

than 15 percent gasoline or diesel fuels84 

$0.09 per gallon  

 

 

 

 

                                                
80 http://www.boe.ca.gov/lawguides/business/current/btlg/vol3/uftr/uftr-reg1318.html 
81 http://www.boe.ca.gov/sptaxprog/tax_rates_stfd.htm 
82 http://www.boe.ca.gov/news/2014/l393.pdf 
83 http://www.boe.ca.gov/news/2014/l393.pdf 
84 http://www.boe.ca.gov/sptaxprog/tax_rates_stfd.htm 
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B.  Fuel Tax Scheme as Applied to California Cannabis  

Recent systems of legalized cannabis mirror the fuel tax scheme in that they often feature 

multi-faceted taxes. Colorado subjects recreational cannabis to an excise tax and a retail sales 

tax, in addition to the state sales and local taxes.85 Similarly, Washington subjects recreational 

cannabis to an excise tax, state sales tax, and also a B&O (Business & Occupation) tax.86 Many 

aspects of the fuel tax scheme can be effectively applied to a legal cannabis system in California.  

 Similar to the per gallon base of fuel taxes, cannabis can be taxed based on a simple per 

pound or per ounce measurement. Section I discussed the various important features a weight-

based cannabis tax offers. Namely, it is easier to assess, and as Colorado has recently 

demonstrated, it is easy to verify. Thus, is less vulnerable to evasion.   

 Another similarity cannabis taxes could share with fuel taxes is easy collection at first 

transfer and/or sale. Collecting taxes at these points will reduce both tax evasion and prevent 

diversion to the black market.87 Early collection is feasible under a licensed system because the 

state will be able to identify participants required to report taxes to the board.  

One potential problem with a weight-based tax on cannabis is that it may create an 

incentive to produce higher potency product.  The fuel tax model offers a solution for this 

problem: tax different types of products at different rates (e.g., sales tax on diesel fuel is typically 

taxed higher than motor vehicle fuel). Cannabis can mirror this model and set a different tax rate 

based on the part of the plant being sold. Cannabis bud, trim, and concentrates could be taxed at 

different rates, a higher rate for the more potent products.88 

 While there is the risk that producers may attempt to evade the higher rate by 

misidentifying the product to fit the lower tax, taxing cannabis in this way captures the difference 

in potency and costs much less than alternatives. Plus, some argue that the retail market will 

control for and reduce the likelihood of such misidentification. Bud is more potent than trim, 

                                                
85 C.R.S. 39-28.8-202. Retail Marijuana Sales Tax; C.R.S. 39-28.8-302 Retail Marijuana Excise Tax, but 
see 2015 Bill Text CO H.B. 1367, pending legislation to reduce both marijuana retail and excise tax to 
eight percent. 
86 http://vote.wa.gov/guides/2012/I-502-Fiscal-Impact.html 
87 Caulkins, Jonathan P., Beau Kilmer, Mark A. R. Kleiman, Robert J. MacCoun, Gregory Midgette, Pat 
Oglesby, Rosalie Liccardo Pacula and Peter H. Reuter. Considering Marijuana Legalization: Insights for 
Vermont and Other Jurisdictions. Page 87. Santa Monica, CA: RAND Corporation, 2015. 
http://www.rand.org/pubs/research_reports/RR864. 
88 http://newrevenue.org/2015/04/28/weight-base-arbitrary/ 
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making bud more valuable on the retail market. The argument is that retailers will not be 

motivated to misidentify trim as bud or the reverse because it will negatively affect their 

business.89 Overall, a weight-based tax on cannabis is a very viable option for California to use 

as it moves its cannabis market out of the shadows of the black market.  

C. Substitutions, Exemptions and Refunds for Fuel Taxes 

 California’s multi-faceted fuel tax scheme offers some relief for certain taxes under 

limited circumstances. Some are meant to facilitate public transportation systems that are 

considered vital to the state, but others are driven by policy considerations (e.g., encouraging 

compliance, biodiversity, and environmental conservation).  

1. Substitutions 

 There are two substitution methods available under the Use Fuel Tax (UFT). The 

substitutions serve as credits or alternative methods for meeting the UFT requirement.  

First, persons subject to the UFT can opt-in to pay the Annual Flat Rate Tax in lieu of the 

UFT on a per gallon basis.90 The amount owed is based on categories of vehicle weight (e.g., 

passenger cars and other vehicles weighing less than 4,000 pounds, more than 4,000 pounds but 

less than 8,0001 pounds, etc.). Persons paying the UFT under the Annual Flat Rate option must 

register with the Board of Equalization and will receive a decal to post on their vehicle.91 The 

decal serves as an identification system for the board to use when reviewing tax returns.  

Second, the Mills-Hayes Act subjects transit authorities92 and operators to a substituted 

UFT of one-cent owed per gallon of fuel used for public transit purposes.93 While this is listed as 

                                                
89 http://newrevenue.org/2014/05/12/can-the-bud-trim-line-hold/ 
90 Cal Rev & Tax Code § 8651.7 (West). 
91 18 CCR §1316(b). 
92 Cal Rev & Tax Code § 8655(b) (West): (1) Any transit district, transit authority, or city owning and 
operating a local transit system itself or through a wholly owned non-profit corporation; (2) Any private 
entity providing transportation services for the transportation of people under contract or agreement...only 
for fuels consumed while providing services under such contracts…(3) Any passenger stage corporation 
subject to the jurisdiction of the Public Utilities Commission…(4) Any common carrier of passengers 
operating exclusively on any line or lines within the limits of a single city between fixed termini or over a 
regular route…(5) Any school district, community college district, or county superintendent of schools 
owning, leasing, or operating buses for the purpose of transporting pupils to and from school…(6) Any 
private entity providing transportation services for the purposes specified in paragraph (5) under contract 
or agreement... 
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an exemption for the UFT under the Revenue & Tax Code, it is listed here as a substitution given 

the adjusted amount owed. Revenue & Tax Code section 8655(e) explains that this substitution is 

meant to provide California public transit operators with much needed financial assistance. 

Public transit is seen as an essential public service and a vital counterpart to our streets and 

highways. It is the legislature’s clear intent that transit operators use the additional funds to 

improve their services.  

2. Whole or Partial Exemptions and Refunds 

 Revenue & Tax Code sections 7401-05 provide exemptions for the Motor Vehicle Fuel 

Tax (MVF Tax). The Board of Equalization issues Certificates of Exemption to qualified parties 

under specified conditions agreed to and signed under penalty of perjury by the party receiving 

the exemption. Some of the qualified exemptions apply to motor vehicle fuel sales to the 

government (domestic or foreign) or for limited off-highway uses. For example, section 

7401(a)(5) exempts motor vehicle fuel sold to the United States armed forces for use in ships or 

aircraft, or for use outside this state. Section 7403 allows train operators to be certified exempt as 

long as the motor vehicle fuel is used in a motor-vehicle-fuel-powered train or other off-highway 

use stated in the certificate.  Other certificates of exemption, however, are granted to licensed 

participants within the fuel market for the sales and transfers among various licensed parties 

(licensed supplier, licensed industrial user, licensed refinery of gasoline blendstock not produced 

for finished gasoline).94  

Revenue & Tax Code sections 8651-54 offer some partial and some whole exemptions 

from the Use Fuel Tax (UFT) depending on the circumstances. Fuel that is used off-highway, 

under the jurisdiction of the Department of Agriculture, for public agency use on a military 

reservation, or for the operation of construction equipment for construction projects requiring 

only incidental highway use, are wholly exempt from the UFT.  

In 2012, Revenue & Tax Code section 8101 was amended to include a provision allowing 

refunds of MVF taxes to any person who buys and uses tax-paid motor vehicle fuel for the 

purpose of producing a blended fuel that will be used in motor vehicles on public highways and 

                                                                                                                                                       
93 Cal Rev & Tax Code § 8655 (West). 
94 Cal Rev & Tax Code § 7401(1); (2); (6)-(8) (West). 



22 

subject to the Use Fuel Tax.95 The rationale for the amendment was based on the legislature’s 

desires to incentivize the distribution of alternative, renewable fuels to the public, to correct the 

inequality of persons who pay duplicative taxes on fuel and to offset the costs incurred by 

persons that have paid duplicative taxes.  

D. Fuel Tax Substitutions, Exemptions and Refunds as Applied to California 

Cannabis 

 While the complexity of the fuel tax scheme may not be a perfect fit for California’s 

cannabis market, it does offer great options that may help create a culture of compliance and 

prevent diversion to the black market. One critical issue with creating a legal cannabis market in 

California is the lack of infrastructure. While California has an existing infrastructure to 

administer and enforce fuel taxes, cannabis is a novel market that requires the creation of a new 

administrative body/department for oversight. Thus, adopting options like the Use Fuel Tax 

exemptions or the Motor Vehicle Fuel exemptions and refund opportunities will help increase 

compliance when the market is newly introduced.  

Recall the exemptions offered under the Motor Vehicle Fuel Tax for licensed suppliers 

who transfer or sell to other licensed suppliers. If a similar exemption applied for licensed 

cannabis growers selling or transferring cannabis products, it would incentivize transfers and 

sales within the legal market. This would effectively diminish the black market. Although an 

exemption like this would result in less initial revenue, a multifaceted taxation system similar to 

that of the fuel tax (or Colorado’s recreational cannabis system) would help alleviate this 

problem by bringing in other tax revenue from other forms of taxation. Moreover, a culture of 

compliance results in lower costs of enforcement. 

A partial exemption or refund of one or more taxes could also improve revenue 

outcomes. The partial exemption from the UFT for suppliers also subject to the MVT is 

analogous. Under a multifaceted tax system, such exemptions are important because they relieve 

market participants’ financial strain and reduce the costs of duplicative taxes. These 

considerations should weigh heavy in our formulation of a cannabis taxation structure given the 

novelty of the market in the legal sphere and the prevalence of the current black market.   

                                                
95 http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_1451-1500/sb_1485_bill_20120923_chaptered.html 
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Exemptions and refunds for certain taxes can also be used for policy purposes. Similar to 

fuel, the process involved in growing, processing, and distributing cannabis has environmental 

implications. From an environmental conservation and sustainability standpoint, some practices 

will undoubtedly be more desirable than others. To encourage sound environmental practices, 

refunds or exemptions similar to that for the use of blended fuels under the Use Fuel Tax96 

should be incorporated into the cannabis taxation system. Examples could include partial or 

whole exemptions for cannabis growers who grow in outdoor greenhouses or for those who 

decrease their environmental impact year-over-year (i.e., moved more grow sites outdoors or into 

outdoor greenhouses). Refunds or exemptions could be given to producers who use safer 

processing methods for the production of concentrates (i.e., producers who use closed-loop 

extractors built with new parts97).  

 The recent amendment to the Fuel Tax refund scheme made an additional refund 

available to producers who used blended fuels. Producers who use blended fuels are now eligible 

for a refund of their Motor Vehicle Tax paid. The legislature did this to encourage the use of 

renewable and alternative fuels and to increase their public use. The refund is an additional 

incentive that encourages market participants to conduct business in ways that align with 

California’s desire for environmental conservation.  

The certified exemptions and substitutions under the Use Fuel Tax are also exemplars 

that can translate well to the cannabis taxation structure. While cannabis cannot be said to be a 

vital counterpart or essential public service like fuel for public transit, there are legitimate 

interests in subsidizing cannabis production and use in some circumstances. Exemptions or 

substitutions for businesses that follow stricter labeling or processing practices are particularly 

salient given Colorado’s recent hurdles with edibles.98 Under a multifaceted tax structure, 

substitutions or exemptions for cannabis produced or sold solely for scientific research on the 

medicinal uses of cannabis, social scientific research on the effects of recreational cannabis use, 

                                                
96 2012 amendment to Cal Rev & Tax Code § 8101 allows the Motor Vehicle Fuel tax be refunded to any 
person who buys and uses tax-paid motor vehicle fuel for the purpose of producing a blended fuel that 
will be used in motor vehicles on public highways and subject to the Use Fuel Tax. 
97 http://terppextractors.com/pages/faq-frequently-asked-questions : Terp Extractors are closed-loop 
extractors used to produce butane hash oil and other concentrates. The company offers certificates of use 
and serial numbers that comply with and are recognized under Colorado and Washington’s recreational 
marijuana laws.  
98http://www.thecannabist.co/2015/01/29/colorado-marijuana-edibles-fire-sale-regulations-feb-1/28775/  
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and more could prove very valuable in establishing an effective long-term cannabis market 

within California. Similar to the certified exemptions under the Use Fuel Tax, producers or the 

like can apply to the Board of Equalization to receive a certified exemption. Again, 

administrability and enforcement remain easy.  

 

Agricultural Tax 

A. Types  

 California provides many tax breaks to agriculture production. First, there are both full 

and partial sales and use tax exemptions ranging from seeds to buildings to diesel fuel used in the 

production of food for human consumption.99 Second, property tax for land used to grow food is 

based on the value of the land as a farm, not on the potential value for development.100 And third, 

there is no sales tax on food.101 These tax exemptions have two major public policy goals. First, 

food production is a necessity of life and therefore tax exemptions related to food production 

encourage this necessary but often risky business.102  Second, the California Land Conservation 

Act of 1965--commonly referred to as the Williamson Act—financially enables local 

governments to enter into contracts with private landowners for the purpose of restricting 

specific parcels of land to agricultural or related open space use as a way to preserve 

biodiversity.103  These two major public policy goals may not translate well with the regulation 

and taxation of cannabis. First, cannabis it is not necessary like food and therefore production 

may not warrant tax exemptions. And second, cultivation of cannabis may not be deemed worthy 
                                                
99 Cal Rev & Tax Code §§ 6358, 6356.5, 6357 (West); http://www.boe.ca.gov/pdf/pub61.pdf; 
http://www.boe.ca.gov/lawguides/business/current/btlg/vol1/sutr/1588.html  
100 Williamson Act. The following are exempt from property taxation: (ii)  Property owned by the 
state….(h) Growing crops. (i) Fruit and nut trees until 4 years after the season in which they were planted 
in orchard form and grape vines until 3 years after the season in which they were planted in vineyard 
form. Cal. Const. Art. 13 § 3; http://www.leginfo.ca.gov/.const/.article_13; Williamson Act: Cal Gov. 
Code § 51201(c) (property taxes assess at actual use of land instead of potential market value. (Pub. Pol.: 
increase open spaces in CA to ensure biodiversity.) 
http://www.conservation.ca.gov/dlrp/lca/Pages/Index.aspx)   
101 Cal Rev & Tax Code § 6359 (West) 
102 http://www.boe.ca.gov/pdf/pub61.pdf; See Cal. Const. Art.13 § 34.[3]. (Neither the State of California 
nor any of its political subdivisions shall levy or collect a sales or use tax on the sale of, or the storage, 
use or other consumption in this State of food products for human consumption except as provided by 
statute as of the effective date of this section.)  
103 http://www.conservation.ca.gov/dlrp/lca/Pages/Index.aspx  
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of Williamson Act contract property tax reductions. Third, the state needs to tax cannabis in 

some form in order to at least pay for its regulation.  This is wholly different then the need to 

support food production with tax incentives. Therefore legal compliance is far more incentivized 

for general agricultural production than for cannabis production where there is an existing illegal 

market (unregulated and profitable) free from state taxation.   

1. Permits/Licenses:  

 In order to qualify for certain agriculture tax exemptions a business must have the 

following permits from the Board of Equalization; a Seller’s Permit,104 a Certificate of Farming 

Use,105 an Ultimate Vendor’s License,106 Qualified Sales and Purchases of Diesel and Farm 

Equipment and Machinery,107 Feed or Drug Exemption Certificate,108 and/or a Liquefied 

Petroleum Gas (LPG) Certificate.109 

 To participate in the Williamson Act property tax assessment farms have to apply for a 

Williamson contract issued by the local planning department of the city/county in which the land 

is located.110 Only four counties in California (Del Norte, San Francisco, Inyo, Yuba and 

Imperial) do not participate in these types of contracts.111 

2. Point of Collection:  

 California business owners expecting to make taxable sales must register for a seller's 

permit and file regular sales and use tax with the BOE.112 The same applies for agricultural 

businesses. The BOE determines how often taxes are to be paid by a business based on reported 

sales tax or anticipated taxable sales at time of registration.113 The point of collection for 

primarily agricultural businesses (farms) and ancillary agricultural businesses (feed and fertilizer 

stores) is at the retail level as a sales and use tax.  

                                                
104 https://www.boe.ca.gov/industry/agriculture.html#Started  
105 https://www.boe.ca.gov/pdf/boe608.pdf 
106 Id.  
107 https://www.boe.ca.gov/sutax/pdf/1533_2_Sample_Cert.pdf  
108 https://www.boe.ca.gov/sutax/pdf/1587_Sample_Cert.pdf 
109 https://www.boe.ca.gov/pdf/boe230c.pdf 
110 http://www.conservation.ca.gov/dlrp/lca/basic_contract_provisions/Pages/LCA_QandA.aspx#how 
does a landowner initiate a Williamson Act Contract  
111 Id.  
112 https://www.boe.ca.gov/sutax/fill_dates.htm; https://www.boe.ca.gov/pdf/boe367sut.pdf  
113 Id.  
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 The lands the agricultural businesses are on is also taxed by a property tax. Each county 

collects the property tax. Here, the point of collection is the same as all other property tax.  

3. Enforcement:  

 Due to the many tax incentives given to agricultural businesses enforcement by self-

identification and registration seems to work well in this industry. A farm that does not apply for 

a Williamson contracts cannot qualify for reduced property taxes. A business without a seller’s 

permits cannot qualify for agricultural related tax exemptions. The enforcement of proper 

taxation is upon these businesses so that they can keep their permits. If they do not comply or if 

the information on their application is false the business will eventually lose its permit and no 

longer qualify for tax exemptions.  

4. Exemptions:  

 Many agricultural transactions are fully or partially exempted from sale, storage, use, or 

other consumption state taxes. There is also a refund for diesel fuel used in the process of 

agricultural work.114 Sales of the following categories are fully exempt from sales and use tax: 

(a) Any form of animal life the products of which ordinarily constitute food for 

human consumption. 

(b) Feed for any form of animal life the products of which ordinarily constitute 

food for human consumption or are to be sold in the regular course of business. 

(c) Seeds and plants the products of which ordinarily constitute food for human 

consumption or are to be sold in the regular course of business. 

(d) Fertilizer to be applied to land the products of which are to be used as food for 

human consumption or are to be sold in the regular course of business. 115 

 

B. Agricultural Scheme as Applied to California Cannabis 

1. Types Applied to Cannabis  

The two major public policy goals of agricultural taxes may not translate well with the 

regulation and taxation of cannabis. First, cannabis it is not necessary like food and therefore 

production may not warrant tax exemptions. And second, cultivation of cannabis may not be 

                                                
114 http://leginfo.ca.gov/cgi-bin/displaycode?section=rtc&group=60001-61000&file=60501-60512  
115 Cal. Rev. & Tax. Code § 6358 (West). 
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deemed worthy of Williamson Act contract property tax reductions. Third, the state needs to tax 

cannabis in some form in order to at least pay for its regulation.  This is wholly different than the 

need to support food production. In addition, compliance is far more incentivized for general 

agricultural production than for cannabis production where there is an existing illegal market 

(unregulated and profitable) free from state taxation.   

The difficulty of characterizing cannabis as either a drug or agricultural product 

(oxycodone or tomatoes) leads to difficulty in taxation structure for the substance. First, cannabis 

is not food, but it is a plant. It is grown like tomatoes and susceptible to the same maladies and 

risk as all other agricultural products, but it does not share the public policy goal of securing food 

production with tax incentives. Second, cannabis is not classified as medicine per the FDA 

standards but it is a drug per CSA standards.116 It is used as medicine but because it is not FDA 

approved medicine it cannot qualify for tax incentives on the production of medicine. This 

analysis will include ways California could use parts of the agricultural tax structure as a taxation 

system for cannabis and will include the public policy goal of transitioning current illegal 

cannabis growers into the legal cannabis agricultural industry.  

This analysis will associate the public policy goal of secure food production by way of 

tax breaks for agricultural industry with the public policy goal of transitioning farmers into the 

legal market by way of smart taxes on cannabis growers. A smart taxation system for cannabis 

growers should include the awareness that growing cannabis for harvest will be a risky business 

susceptible to weather, overproduction, and other environmental maladies similar to agriculture 

as well as risk of theft and price competition with the illegal market. Similar to securing food 

production, smart taxes should incentivize compliance within the legal framework with 

reasonable taxes on production and allow application for a Williamson contract.  

2. Permits and Licenses:  

 First, each county could issue Williamson contracts for reduced property taxes to 

cannabis farmers who use best practices, including sustainable watering techniques. Second, the 

BOE could issue a limited number of buyers’ permits with limited agricultural tax exemptions. 

These limited permits would ensure that some of the cannabis grown in California would be 

price point competitive with the illegal market. Third, the sale of cannabis flower, oil or edible 

                                                
116 http://www.fda.gov/NewsEvents/PublicHealthFocus/ucm421168.htm  
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could be added to a “hot food” type list (not exempt from sales tax) that could distinguish taxable 

retail sales from exempt agricultural sales of seeds and fertilizer.117  

 

 3. Point of Collection:  

 If California used a modified agricultural model for cannabis taxation, there would be 

three separate points of collection. First, the property tax under the Williamson Act would be 

assessed and collected by the county where the property resides. If the growers had a contract, 

that property tax would be reduced.  

 Second, if seller permits (for the sale of cannabis seeds, plants, and fertilizer) were issued 

for a limited number of businesses, those businesses would be accountable to the BOE to 

maintain the required documentation and to file their taxes per BOE recommendations. All other 

sale of cannabis seed, plant, and fertilizer would have sales and use tax applied when sold.  

 Last, if cannabis flowers, oils and edibles were to be categorized as “hot food” then a 

sales and use tax would apply to each item sold. Therefore, the three points of collection would 

be 1) county property tax office, 2) BOE seller’s permit plus taxable sales forms for businesses, 

and 3) regular sales and use tax assessed and regulated by the BOE for all taxable sales.  

4. Enforcement:  

 Unlike general agriculture, there is a thriving illegal market for cannabis production and 

sale.  The illegal market will continue to prosper), unless the taxation model f for  legally grown 

and produced cannabis is competitive.t). Since there is not an illegal tomato market, it is hard to 

say how the current agricultural model of incentivized enforcement would work for cannabis. 

However, there are two ways California has taxed cannabis like agriculture in the past.  

a) Private Enforcement Model:  

 Mendocino County used a private enforcement model to regulate medical marijuana 

production. Under county law, patients with a valid medical marijuana identification card were 

able to apply for a license to grow a maximum of 25 plants. In return, a patient could purchase 

up to 25 zip ties for $25 each that marked their plants as legal. Alternatively, a cooperative of 

four patients could grow up to 99 plants. The zip ties expired at the end of each calendar year, 

and any plants grown outdoors had to be enclosed by a 6-foot lockable fence. Thus, the private 

                                                
117  Cal Rev & Tax Code §§ 6091, 6353, 6359 (West). 
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citizen opted for enforcement by tagging their plants, paying a fee per plant and maintaining a 

current medical marijuana identification card .  

 This program was implemented by the Mendocino County Sheriff's Department and was 

very successful in adding a $25 tax to each legally grown plant in Mendocino County until, 

under federal pressure; the program was shut down in 2012.118 There are many reasons for its 

success. One in particular, is that the program generated enough local revenue to cover the 

resources needed to regulate cannabis within the county. This zip-tie fee could be administered 

directly by local sheriffs departments in each county as a way to familiarize law enforcement 

with legal growers and to pay for protection and regulation of legal growers. One of the reasons 

this private enforcement model could work is that is it is scaled based on the number of growers 

in a community. This model also has ease of identification making it administratively efficient. It 

is widely known that Mendocino, Humboldt and Trinity Counties are the top cannabis growing 

counties in the state. It stands to reason that these counties would need more resources to pay for 

regulating legal cannabis farms. The value of this model depends on what the state determines as 

necessary to cannabis regulation.   

b) Current Medical Marijuana Tax:  

 Medical marijuana is not exempt from sales and use tax in California.119 It is possible to 

apply this same tax structure to recreational use cannabis.120 A statewide 7.5% sales tax is 

applied on top of local taxes. In addition, local governments are charged with setting licensing 

fees within their locality and  issuing licenses. This local control feature enables localities to 

formulate  a creative array of growing, producing and retail taxes, and licensing fees.121 

One drawback to the wide latitude of local control is that it can led to de facto cannabis 

prohibition in certain counties and cities based on price point or outright prohibition.122 Although 

this would not benefit the general use tax revenue for the state, each county would also suffer 

from loss of potential revenue of the cannabis industry.  

                                                
118 http://californiawatch.org/dailyreport/under-federal-pressure-mendocino-pulls-plug-marijuana-
program-14878  
119 http://www.boe.ca.gov/news/pdf/173.pdf  
120 http://www.mpp.org/assets/pdfs/library/FeesAndTaxes.pdf  
121 http://sacramento.cbslocal.com/2014/11/05/california-measures-taxing-medical-marijuana-win-big-at-
ballot-box/  
122 http://www.mercurynews.com/breaking-news/ci_23181599/medical-pot-california-supreme-court-
allows-cities-ban 
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C. Potential Problems of Applying the Agriculture Model to Cannabis:  

 A general agricultural model may not provide the best fit for cannabis taxation. This is in 

part, because cannabis, although edible, is not likely to be classified as food. In addition the 

public policy reasons for tax exemptions for food production do not apply to cannabis 

production. Cannabis is not a necessity. It is also not in the government’s interest to allow for 

similar tax breaks when cannabis regulation will require additional expenses. Although high 

taxation could lead to greater demand for the illegal market, creating numerous whole tax 

exemptions will not supply enough revenue to offset the cost of regulating legalized recreational 

cannabis. For these reasons, designating cannabis a food or other agricultural product with 

agricultural tax exemptions does not seem to be the best model to follow initially.  

However, some variation on agricultural taxes may provide a good model for cannabis 

regulation because it is, after all, a plant grown from a seed on a farm or in a greenhouse. Like 

fruits and vegetables, cannabis flowers are valuable as soon as they are ripe and can be sold 

directly from the farm. Also, like produce, an unproductive harvest can bankrupt a small-

undiversified agricultural business.  

The unique balance for cannabis taxation will be in determining how high or low to tax a 

product that is susceptible to illegal market diversion, poor production seasons and yet requires 

additional resources to regulate. If agriculture were used as a taxation model there would need to 

be modifications in order to encourage legal growing and also generate a sufficient amount of 

revenue to cover the necessities of regulation, whatever those necessities are determined to be.  

 

Timber Taxes 

 

A. Types   

In California the property tax on land growing timber can be exempt before it is 

harvested.123 The Timber Yield Tax Law imposes a timber yield tax; in lieu of local property 

                                                
123 The following are exempt from property taxation: (j) Immature forest trees planted on lands not 
previously bearing merchantable timber or planted or of natural growth on lands from which the 
merchantable original growth timber stand to the extent of 70 percent of all trees over 16 inches in 
diameter has been removed. Forest trees or timber shall be considered mature at such time after 40 years 
from the time of planting or removal of the original timber when so declared by a majority vote of a board 
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taxes at the time timber is harvested on timber owners and persons who, without authorization, 

harvest timber owned by another.124  The tax is determined by multiplying the net volume of 

harvested timber by the immediate harvest value per unit and by the tax rate.125 The rate is 

annually adjusted in the same proportion that the average rate of general property taxation 

fluctuates in specific126 named counties.127  Timber is exempt if its immediate harvest value is so 

low that the tax on the timber would amount to less than the cost of administering and collecting 

the tax. The board must establish the exemption level by rule.128 It may not exempt timber with 

an estimated immediate harvest value of more than $ 3,000.129 The BOE collects the tax on the 

basis of quarterly returns.130  

1. Permits/Licenses:  

The BOE automatically registers many timber owners once they receive notice of timber 

harvest plans filed with Cal Fire and of federal government agency timber harvest contracts.131 If 

                                                                                                                                                       
consisting of a representative from the State Board of Forestry, a representative from the State Board of 
Equalization, and the assessor of the county in which the trees are located. The Legislature may supersede 
the foregoing provisions with an alternative system or systems of taxing or exempting forest trees or 
timber, including a taxation system not based on property valuation. Any alternative system or systems 
shall provide for exemption of unharvested immature trees, shall encourage the continued use of 
timberlands for the production of trees for timber products, and shall provide for restricting the use of 
timberland to the production of timber products and compatible uses with provisions for taxation of 
timberland based on the restrictions. Nothing in this paragraph shall be construed to exclude timberland 
from the provisions of Section 8 of this article. Cal. Const. Art. 13 § 3; See also 
http://www.leginfo.ca.gov/.const/.article_13  
124 Cal Rev & Tax Code § 38115 (West); see 1 Ehrman 3d, § 10:6 et seq.; 6 Ecology L. Q. 831 
[discussion of background and purposes of law]; for definition of, timber, which includes Christmas trees, 
see Cal Rev & Tax Code § 38103; for definition of timber owner, see Cal Rev & Tax Code § 38104; for 
regulations, see 18 Cal. Code Reg. § 1026 et seq.);  
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=rtc&group=38001-39000&file=38101-38110.  
125 Cal Rev & Tax Code § 38110 (West). For definition of immediate harvest value see Cal Rev & Tax 
Code § 38109. 
126 Cal Rev & Tax Code § 38105 (West).  ("Rate adjustment county" means the following counties: 
Alpine, Del Norte, El Dorado, Glenn, Humboldt, Lassen, Mendocino, Modoc, Nevada, Placer, Plumas, 
Shasta, Sierra, Siskiyou, Tehama,Trinity, and Yuba.) http://www.leginfo.ca.gov/cgi-
bin/displaycode?section=rtc&group=38001-39000&file=38101-38110  
127 Cal Rev & Tax Code § 38202 (West); http://www.leginfo.ca.gov/cgi-
bin/displaycode?section=rtc&group=38001-39000&file=38202-38204  
128Cal Rev & Tax Code § 38116(a) (West). 
129 Cal Rev & Tax Code § 38116(b) (West). 
130Cal Rev & Tax Code §§ 38401, 38402 (West). 
131 http://www.boe.ca.gov/proptaxes/pdf/pub87.pdf  
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a property owner has filed harvest forms with Cal Fire or purchased a timber contract from 

federal agencies such as the USFS or BLM, the BOE’s Timber Tax section will establish a 

timber yield tax account and assign an account number. This property owner will automatically 

be sent timber tax return forms and harvest value schedules, instructions on how to complete tax 

returns, and a copy of this publication and will remain registered with the BOE—and will be 

required to file timber tax returns—until they notify the BOE, in writing, that they no longer 

intend to harvest timber.132 Whether automatically registered or registered by calling the BOE to 

register for the tax, the same information must be furnished. The information required includes:  

❏ The name(s) of the legal timber owner(s) 

❏ Driver license number 

❏ Social Security number 

❏ Phone number 

❏ Mailing address (and county name) 

❏ Type of ownership (individual, partnership, corporation, husband and wife, 

domestic partner, other) 

❏ Type of harvest products (logs, fuel wood, Christmas trees, other) 

❏ First date of harvesting (cutting the trees) 
 

The BOE may request additional information necessary to fully complete the registration. 

All information about the account is considered confidential, including account number and even 

the fact that the owner is registered. If the property owner wants the BOE to send forms or 

information about their account to another party, you need to give specific written authorization 

to the Timber Tax section.133 

 

 

 
                                                
132 Id. (Exceptions: The BOE will not register the owners of timber harvests that appear to have, in total, 
an immediate harvest value of $3,000 or less within a quarter. The BOE will not automatically register a 
person who owns and harvest timber without authorization from Cal Fire or the federal government, use a 
timber harvest plan approved for someone else, or sell Christmas trees from a Christmas tree farm, it is 
their responsibility to contact the BOE to register for the timber yield tax.) 
 
133 Id.  
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2. Point of Collection:  

 The timber tax is collected by the Board of Equalization (BOE) on the basis of quarterly 

returns.134 The timber yield tax is based on values established by the state for various timber 

products, as determined by analysis of market transactions in each county. Taxes are not based 

on the amount received for the trees or wood products. The BOE issues schedules of timber 

harvest values twice each year.135 The basic steps to determining the timber yield tax are as 

follows: 136 

i. Identify the county and Timber Value Area where the trees were cut.  

ii. Determine the species code. For forest products other than sawlogs, skip to step 5.  

iii. Identify the logging method for each species code.  

iv. For certain species, determine the size code.  

v. Determine the volume for each species code.  

vi. Determine net harvest value per unit for each species code.   

vii. Determine taxable harvest value (per-unit value x volume) for each species code 

and total for all codes.  

viii. Transfer information on each timber tax report to the timber tax return.  

ix. Total amounts listed and multiply by timber yield tax rate to determine tax due.  

3. Enforcement:  

 Enforcement procedures include execution, warrants, and seizure and sale of the 

taxpayer’s real or personal property.137 There are also criminal penalties.138 The state’s remedies 

are cumulative and not mutually exclusive of each other.139 Suit for collection may be brought 

within three years from the date the tax became due or within the period a lien is in force.140 

                                                
134 Rev.C. §§ 38401, 38402. On extensions and interest, see Rev.C. § 38405; on deficiency 
determinations, see Rev.C. § 38411 et seq.; on determinations when no return is filed, see Rev.C. § 38421 
et seq.; on redeterminations, see Rev.C. § 38441 et seq.; on jeopardy determinations, see Rev.C. § 38431 
et seq. 
135 Rev.C.§§ 38202–38205; https://www.boe.ca.gov/proptaxes/pdf/pub43.pdf  
136 http://www.boe.ca.gov/proptaxes/pdf/pub87.pdf  (some steps have more than one part and steps 1–7 
involve the harvest report rather than the return. These steps must be completed for each report.)   
137 Rev.C. §§ 38524,  Rev.C.§§ 38541 et seq., Rev.C. §§ 38551 et seq., Rev.C. §§ 38801 et seq.  
138 Rev.C. §§ 38801 et seq. 
139 Rev.C.§§ 38572. 
140 Rev.C.§§ 38511. 
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Security for payment may be required.141  

4. Exemptions:  

 Timber is exempt if its immediate harvest value is so low that the tax on the timber 

would amount to less than the cost of administering and collecting the tax.142 The BOE, after 

consultation with the Timber Advisory Committee,  must establish the exemption level by 

rule.143 It may not exempt timber with an estimated immediate harvest value of more than $ 

3,000.144 

 

B. Timber Tax Applied to Cannabis  

1. Types  

 If Cannabis were to be taxed like timber, the property tax on land growing cannabis 

would be exempt until the cannabis was harvested. Once the cannabis was harvested a “Cannabis 

Rate Tax” would apply. The tax rate would be determined by the BOE based on values 

established by the state for various cannabis products, as determined by analysis of market 

transactions in each county. Tax rate would not be based on the amount received for cannabis or 

cannabis products. The BOE would issue schedules of cannabis harvest values twice each year.  

2. Licenses  

Cannabis cultivators would register with the BOE for ease of enforcement. They would 

provide the following information:  

i. The name(s) of the legal cannabis plant owner(s) 

ii. The license to cultivate cannabis*145 

iii. Driver license number 

iv. Social Security number 

v. Phone number 

vi. Mailing address (and county name) 

                                                
141 Rev.C. §§ 38501, 38502, (On collection of property or claims in hands of third parties, see Rev.C. §§ 
38503; on liability where business is sold or assigned, see Rev.C. §§ 38561 et seq.; on personal liability 
of corporate officers on termination of business, see Rev.C. §§ 38574.) 
142 Rev. C. §§ 38116; https://www.boe.ca.gov/proptaxes/pdf/pub43.pdf  
143 Rev.C. §§ 38116(a). 
144 Rev.C. §§ 38116(b). 
145 This could be a license or other document given to cultivators. This step to be determined by 
recreational cannabis legalization.   
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vii. Type of ownership (individual, partnership, corporation, husband and wife, 

domestic partner, other) 

viii. Type of harvest products (cannabis flowers to smoke, hemp for clothing or food, 

cannabis for edibles, cannabis for oils, or other) 

ix. First date of harvesting (cutting the buds from the plant) 
 

 Once registered the property owner will automatically be sent timber tax return forms and 

harvest value schedules, instructions on how to complete tax returns, and will remain registered 

with the BOE—and will be required to file timber tax returns—until they notify the BOE, in 

writing, that they no longer intend to harvest cannabis. The BOE may request additional 

information necessary to fully complete the registration. As with Timber all information about 

the account is considered confidential, including account number and even the fact that the 

owner is registered to incentivize compliance.   

 3. Point of Collection  

 The BOE would likely want to collect a “Cannabis Rate Tax” from property owners on a 

quarterly basis. Since the timber yield tax is based on values established by the state for various 

timber products, as determined by analysis of market transactions in each county, the same could 

be for cannabis. Taxes would not be based on the amount received for the cannabis products. The 

BOE would issues schedules of cannabis harvest values twice or more each year using the same 

basic steps (discussed above) in determining the cannabis yield tax.  

4. Enforcement 

Enforcement procedures could include execution, warrants, and seizure and sale of the 

taxpayer’s real or personal property. There could also be criminal penalties like timber tax. The 

state’s remedies would likely be cumulative and not mutually exclusive of each other. Suit for 

collection may be brought within three years from the date the tax became due or within the 

period a lien is in force.  Security for payment may be required.  

5. Exemptions  

As discussed before cannabis is an agriculture crop subject to the ales of failed seasons. 

Timber is exempt if its immediate harvest value is so low that the tax on the timber would 
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amount to less than the cost of administering and collecting the tax.146 The same could be true for 

cannabis. The BOE, after consultation with the a “Cannabis Advisory Committee”,  could 

establish the exemption level by rule as with Timber.147 For timber taxes may not be exempt if 

the crop has an estimated immediate harvest value of more than $ 3,000.148 Cannabis could have 

a similar rule with a unique price point cut-off to prevent taxation on a failed crop/”harvest.”  

 

C. Potential Problems of Applying the Timber Tax Model to Cannabis:  

In all the timber tax system provides some guidance on future recreational cannabis tax 

but not in abundance. Timber production has had decades to determine the most sustainable rates 

and the most efficient model to collect taxes for this is industry. The problem with applying the 

this particular system to cannabis is that there are so many unknowns for cannabis market value 

and this system relies heavily on known market values. The benefit to the tailored fluidity on tax 

rates by determining them twice a year based on the value of timber per county may ease that 

burden for cannabis. However, under this model the first taxable period would have rate 

determinations based on educated guesses if not outright speculation. This may be the case for 

any taxation system. However, the confusion and twice yearly administrative work to determine 

and give notice to landowners and cannabis producers makes this system an unlikely candidate to 

use as a model for cannabis.  

 

Conclusion 

 California has many options for how to tax recreational cannabis. Ultimately, the system 

that provides the most incentive to transition the current illegal cannabis market into a legal, tax 

compliant market should win the day. Similar to Colorado and Washington, California has a 

thriving illegal cannabis market. The difference, however, is in scale; estimates predict that 

California still has the largest cannabis market in the nation.149 If the burgeoning legal system 

uses taxation on legal cannabis  as a means to generate high revenue, the illegal market will 

continue to thrive;  a consequence that Colorado and Oregon have already experienced to be 

                                                
146 Rev. C. §§ 38116; https://www.boe.ca.gov/proptaxes/pdf/pub43.pdf  
147 Rev.C. §§38116(a) 
148 Rev.C. §§ 38116(b) 
149 http://www.huffingtonpost.com/2015/01/26/marijuana-industry-fastest-growing_n_6540166.html 
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true.150The prospect of reaping high revenues through high tax rates should be less tempting 

given the setbacks this has caused other states. California can avoid the growing pains its 

predecessors have suffered (legal markets with high taxes failing to capture and absorb the illegal 

market), by simply approaching cannabis tax as a means to drive policy rather than a means to 

generating revenue.   

It is imperative that California limits cannabis taxation to that which is necessary for the 

maintenance and growth of a healthy, educated, environmentally responsible, and economically 

sustainable recreational cannabis market. California should take the road less traveled when it 

comes to cannabis taxation; tax cannabis products at lower rates and dedicate excise tax revenues 

to agencies and programs directly related to regulatory administration and enforcement of the 

industry.151  In this form, Cannabis taxation will make compliance less burdensome and will 

insulate the system with a much needed buffer to meet any unpredictable demands this budding 

industry may bring. It will also allow the legal market to immediately compete with its illegal 

counterpart, and will increase the probability that market participants will readily comply with 

tax and regulations. All of which, have the desirable secondary effects of strengthening the legal 

market’s ability to have cannabis products that are both, more trustworthy, and more detached 

from criminal associations 

California has a vast history of successfully taxing and regulating very complex 

industries (e.g., alcohol and fuel), and the added benefit of lessons from trial and error in 

overseeing those large markets. While it may seem a daunting task, this depth of experience, 

coupled with the expanding knowledge base of the impending cannabis market, has California 

poised to implement a strong and adaptable legal cannabis taxation system.  

  

                                                
150 http://www.forbes.com/sites/robertwood/2015/06/10/colorado-cuts-marijuana-tax-targets-black-
market-while-oregon-eyes-20-tax/  
151  This can, and should include adjacent projects such as: scientific research on the physiological effects 
of cannabis, social science research on the effects of cannabis use, and education and responsible-use 
programs that focus on education, discouraging overconsumption and deter youth use. See generally: 
http://www.tdpf.org.uk/resources/publications/how-regulate-cannabis-practical-guide 


